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AND THE
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The National Telephone Association ("NTCA") and the Organization for the Promotion

and Advancement of Small Telecommunications Companies ("OPASTCO"), ("the

Associations"), reply to comments by parties opposing their Petition for Reconsideration and

Clarification of the Commission's First Report and Order released in the above proceeding on

July 2, 1996. The associations together represent approximately 800 small LECs serving rural

throughout the United States.

In their petition, the Associations asked the Commission to reconsider and clarify its rules

to provide that rural telephone companies are only required to provide long term service provider

number portability if they receive a specific request for service. They also asked the Commission

to consider the impact of this alternative on the rural companies that are small businesses in
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connection with the analysis it is required to perform under the Regulatory Flexibility Act

("RFA").

In its opposition, Time Warner Communications Holdings, Inc. ("Time") opposes the

suggestion that small LECs should only be required to provide number portability upon receipt of

a bona fide request. However, Time acknowledges that "certain small or rural telephone

companies will not face competition even if they provide service within one of the top 100

MSAs...." Time gives no explanation for its opposition. It merely asserts "carriers should be

required to apply for waivers which demonstrate to the Commission why a carrier should be

relieved of the requirement to deploy number portability in accordance with the schedule for the

top 100 MSAs. 1 MCI Telecommunications Corporation, ("MCI"), while insisting that it is

"completely unnecessary" to mandate number portability for "intermediate" networks like its

own, opposes the Associations request. The only reason it gives is the assertion that "providing

the type of blanket waivers requested... would substantially lessen the likelihood that local

exchange competition will ever reach the areas served by these companies."2

The Commission should disregard the Time and MCI oppositions. Neither of these

parties has refuted the basis of the Associations' request for clarification and reconsideration.

The fact is that Congress indicated that the obligations imposed on all LECs in Section 251(b)

were not intended to apply to any LEC, let alone a small rural LEC, until a LEC received a

request to provide the particular service or access.3 Other parties are in agreement with the

I Time Opposition at 7.

2 MClat 18-19.

3 Associations Petition at 3.
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Associations. 4 They also state that mandatory deployment by rural telephone companies in the

100 largest MSAs will impose undue financial and administrative burdens on these companies

and are not necessary.5

Neither Time nor MCI have shown that competition will be assisted or the public

benefitted by a rule which requires deployment of number portability in the absence of a need for

the provision of services by a particular carrier. Both parties merely make bald assertions that a

general waiver is not appropriate. They completely fail to address the cost issue and the burden

that unnecessary deployment and numerous case-by-case waiver applications will impose on

small companies.

ALLTEL and Cincinnati, on the other hand, both indicate that it is against the public

interest to require the smaller companies to immediately expend resources for deploying number

portability where there is no demand. ALLTEL correctly suggests that the wasteful expenditure

of resources can be avoided if smaller carriers are only required to invest in those technologies

which have been tested and proven reliable by the larger carriers in the major markets. 6

Cincinnati also points out that carriers that are a fraction of the size of the large companies

cannot afford to incur the costs associated with adequate testing of new technology.7

The Associations urge the Commission to consider the cost factors brought to its attention

in the ALLTEL and Cincinnati replies instead of the bald assertions by MCI and Time. It would

4 September 27, 1996 Cincinnati Bell Telephone at 3, ALLTEL at 2.

5 USTA September 27, 1996 Comments at 3.

6 ALLTEL September 27, 1996 Comments at 3.

7 Cincinnati Comments at 3.
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be against the spirit of the Act for the Commission to ignore the smaller companies' legitimate

interests in deploying technologies only when they must do so to meet competitor requests or

other demand and to thus avoid imprudent or unnecessary investments. These companies should

not be required to deploy and pay for services that may only be needed at some future date to

benefit potential competitors that may never materialize. The companies and their customers

will obviously be detrimentally affected if they deploy technology and competitors do not request

service. Potential competitors, on the other hand, will not suffer if the Commission clarifies the

rule to require the small carriers to provide service only after receiving a bona fide request. It was

surely not the intent of Congress to create obligations that would do harm to incumbent LECs

while providing no public benefit. A clarification to this effect will permit the Commission to

accommodate competition as well as the public's interest in preventing wasteful investments that

impose unnecessary costs on the consuming public while providing no discernible benefit to the

consumer.

The ALLTEL and Cincinnati replies illustrate further why the Commission should

consider the oppositions and support for the Associations' petition in conjunction with its duty to

perform an analysis addressing the impact of the rules on incumbent LECs that are small

businesses under the RFA. All NTCA and OPASTCO members come under the Small Business

Administration ("SBA") definition of a "small business" or "small entity" subject to the

protections afforded by the Regulatory Flexibility Act ("RFA").8 As ALLTEL and Cincinnati

point out, these small businesses do not have the unlimited resources needed to test and

8 Association Petition at 4.
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experiment with different number portability technologies.9 They should not be required to

adhere to mandatory schedules if there is no request for service just because they happen to

provide service in an MSA that is among the group of the 100 largest. A governmentally

imposed rule that requires uniformity for the sake of uniformity surely serves no public purpose

in a democracy. The Commission's interest in promoting competition can be just as easily

served by a rule that requires deployment upon receipt of a bona fide request.

For the above stated reasons, NTCA and OPASTCO request that the Commission grant

their request for clarification and reconsideration.

Respectfully submitted,

David Cosson, Esq.

NTCA
2626 Pennsylvania Ave., NW
Washington, D.C. 20037
(202) 298-2300

October 7, 1996

9 Cincinnati at 3, ALLTEL at 2-3.

OPASTCO
21 Dupont Circle, NW
Suite 700
Washington, D.C. 20036
(202) 659-5990
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